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CONSTITUTIONAL DEVELOPMENT UNDER
THE, AYUB KHAN REGIME
A CRITIQUE OF THE CONSTITUTION COMMISSION

DR. ALTAF ULLAH! and DR. SYED UMAR HAYAT?
' Research Fellow,
. *Director,
National Institute of Historical and Cultural Research,
Centre of Excellence,
Quaid-i-Azam University, Islamabad,
Pakistan.
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‘This paper cxplores a comprehensive account of the constitutional
development in Pakistan during Ayub Khan Regime with special reference
{o the findings and recommendations of the Constitution Commission. It
thoroughly describes the modus operandi of the Commission while eliciting
public opinion regarding the future constitution in the country. What were
the findings of the Commission? What kind of suggestions have been
recommended by it and why? Why and how this fundamental change i.e.
to opt for presidential form of government, occurred for the first time in
the history of Pakistan? And finally how the ruling junta dealt with the
proposals of the Commission?
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Introduction

The political system of Pakistan evolved over a period of time in
a1 series of constitutional reform packages introduced gradually by the
British Imperial Rule in 1858, 1862, 1892, 1909, 1919 and 1935 in the
sub-continent. With the passage of time, these constitutional reforms the
British Colonial Masters familiarized the people of thie subcontinent to
self-rule and parliamentary traditions to a great extent. On tae one hand,
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they were institutionalizing certain democratic traditions, while on the
other hand they maintained bureaucratic hierarchical structures fashioned
to contain the rising democratic aspiration of the people. After the great
divide in August, 1947 Pakistan started its political career with the British
parliamentary system to administer the state affairs smoothly. Hence, it
inherited a quasi-federal parliamentary system under the Indian
Independence Act of 1947. Section 8 of that Act laid down that until a
constitution was framed the interim settlement for the country’s political
affairs would be based on the Government of India Act 1935. The
parliamentary system was then recommended in the first, second and
third Basic Principles Committee reports which were prepared in 1951,
1952 and 1953 respectively as constitutional drafts. However, the first
fundamental change in the constitutional and political history of Pakistan
appeared when Ayub Khan opted for presidential form of government in
the country.

The night of October 7, 1958 witnessed a bloodless coup d’etat
when parliamentary government in the country was tumbled.! The
constitution of 1956 has been abrogated and Ayub Khan declared that
“our ultimate aim is to restore democracy but of the type that people can
understand and work”.? Before framing the 1962 Constitution Ayub Khan
appointed a Constitution Commission under the chanmanslnp of Justice
Shahabuddin with an assigned duty.

Terms of Reference of the Constituions Commission

After having secured a vote of confidence from the Basic
Democrats, Ayub Khan appointed the Constitution Commission consisted
of eleven members was headed by Mr. Mohammad Shahabuddin,® a
former Chief Justice of the Federal Court. The principle of parity was
maintained between the two wings of Pakistan by providing equal numbers
from both the wings. Five members were taken from West Pakistan
having expertise in their relevant fields.* In the like manner five members
were selected from East Pakistan to take their active part in the overall
activities of the Constitution Commission.’

President Ayub Khan declared the following terms of reference of
the Commission.

To examine the progressive failure of the parliamentary governments
in Pakistan leading to the abrogation oflhe Constitution of 1956 and to
recommend how a recurrence of similar causes can be prevented.

To submit proposals for constituiion. wking into consideration the
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genius of the people, the general standard of education and political
judgment in the country, the present state of nationhood, the need for
sustained development and the effects of constitutional and administrative
changes in the recent months.

The proposals should embody the recommendations as to how best
the following objectives could be achieved:

A-democracy adaptable to the changing circumstances and based
on the Islamic principle of justice, equity and tolerance;
Consolidation of national unity;

A firm and stable system of government.®

An additional term of reference was received by the Constitution
Commission towards the end of Junc 1960. This additional term of
reference was as under:

In the light of the social, economic, administrative and political
reforms which are being carried out by the present regime,
particularly the introduction of the Basic Democracies, what would
be the most appropriate time table for the implementation of the
proposals to be made by the Constitution Commission?”

Ayub Khan conveyed to them that no deadline had been fixed by
virtue of the complexit, of the task, but assured that no time would be
unnecessarily lost by the Commission to complete its work. Further he
said that the Commission would be supplied any data that might be
required in the course of its task.®

The task of the Constitution Commission was a really hectic one in
its nature and essence as the Commission had to conduct it with utmost
impartiality and neutrality. The Commission devised its own modus
operandi as it had no precedent to follow, although it could, and did
benefit from the constitutional reports drafted since 1950 and the
Constitution of 1956.° It issued a questionnaire in the form of a booklet,
spread over 75 pages, in English, Urdu and Bengali.’® A total of 28,000
copies of the questionnaire, 9,000 in Urdu and Bengali were sent to
individuals and organizations all over Pakistan while 6269 replies were
received.'! Individuals were interviewed from different walks of life by
the Constitution Commission during its tour both in Fast and West Pakistan.
Opinion was elicited in East Pakistan rom 9O June to the 25 August
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and in West Pakistan from | of September to the 30 December, 1960.
In all, 565 persons were interviewed. The Chairman of Commission
also held informal discussions with several persons who hesitated to
appear before the Commission at its formal sittings.'

The prime responsibility in the whole process of making a
constitutional draft fell on the shoulders of Justice Shahabuddin as
he was the leading figure of the Commission and was directly
accountable to the.government authority. The initial draft of the report
was prepared by Justice Shahabuddin. On 6 May 1961 the report of the
Commission was formally presented to Ayub Khan in a well-publicized
ceremony. The report contained ideological assertions, theoretical
arguments and a compilation of opinions of those persons who were
interviewed. It covered many aspects of the history of Pakistan and the
British legal traditions. '

Findings and Recommendations of Shahbuddin Commission

The Constitution Commission observed each and every aspect
of its term of reference and after constant struggle ultimately reached
its end. Regarding the first term of reference the Commission, after
thorough deliberation, came to the conclusion that parliamentary form of
government proved to be a failure in Pakistan by virtue of the following
causes.

1) Lack of proper elections and defects in the late Constitution.

2)  Undue interference by the heads of state with the ministries and
political parties and by the central government with the functioning
of the governments in the provinces.

3)  Lack of leadership resulting in lack of well- organized and disciplined
parties, the general lack of character in the politicians and their
undue interference in the administration.”

While dealing with the future constitution, the Commission
recommended that there would be only one person at the helm of affairs
but with an effective restraint exercised on him by an independent
legislature, members of which should not be in a position to interfere with
administration by exercising political pressure for personal ends. The
Commission concluded that such a system was available in the presidential
form of government as found in the United States of America.' The
Commission’s preference for the presidential system was due to four
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major reasons. Firstly, under the presidential system therc was to be only
one person (president) at helm of affairs and not two (president and
prime minister) and the collision of personalities, that had marked Pakistan’s
politics since the death of Jinnah and Liaquat, would be averted; secondly,
the opportunities and temptation open to an average member of the
legislature to exploit his position to his advantage would be so restricted
that persons who in the past had treated election to parliament as an
investment would be discouraged from standing for election. Thirdly,
there would be greater stability which was Pakistan’s prime need. Fourthly,
administrator could be selected from the ablest men available and not
necessarily from among the members of the parliament.”

The report embodied federal form of government like that of India
and not a unitary one prevailing in Great Britain. Distribution of power
between centre and provinces was an issue of immehse importance at
that time. The Commission recommended threc legislative lists i.e. federal,
concurrent and provincial in order to distribute the legislative powers
between the centre and the provinces.

The Commission proposed bi-cameral legislature consisting of a
lower house to be known as the House of Pcople and an upper house
to be known as Senate. It emphasized the need of an upper chamber
which would be able to check impetuosity of legislation by the lower
house and which would also exercise a healthy influence through its
utterances, both on the legislature and the public. It envisaged an upper
house as a body of elder statesmen sclected from catcgories of people
rather than of members elected on a territorial basis as in the American
Senate.'® The upper house was to be consisted of forty-eight members,
forty elected by an electoral college consisting of the lower house at the
centre and the two provincial houses (East and West Pakistan assemblies)
ot the basis of parity, i.e. twenty from each province, among meritorious
personalities aged fifty years and above, not being members of any of
the said legislatures. The remaining eight were to be nominated by the
president.”” While in respect of lower house, it recommended that it
should be elected on the principle of parity. The Commission, while
dealing with the primary function of the central legislature, categorized
a detailed sphere of power. It proposed that money bill was (o be initiated
only in the House of People and if the Senate failed to express its opinion
within one month or agreed with the House of People, the bill would go
to the president for his final approval. In case the Senate suggested
alterations the bill would go back to the House of People, to be submitted
to the president with those changes in case the lower house accepted
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and without those changes when the lower house rejected.” As regards
other legislation, bills might be introduced in either house. A bill introduced
in the House of People, if accepted by the Senate should g0 up to the
president for his final approval. The president could veto such a bill
passed by the parliament but that veto could be removed only if that bil|
was again passed by a two-third majority of each of the house of
parliament. ‘

The Commission’s scheme for the presidential system was
greatly modelled on the Afnerican pattern and proposed a comprehensive
 system of checks and balances. While recommending this system of
government, it however, stressed the importance and role of the legislature
and stated “if we want to have a democratic form of government,
the legislature should be in a sufficiently strong position to act as g
check on the exercise by the executive of its extensive powers without
at the same time affecting the firmness of the administration”,!°
Consequently, the Commission proposed an claborate criteria for the
impeachment of president, vice-president, governors and ministers
aswell. All these dignitaries could be liable to impeachment on a charge
of violating the constitution or for a gross misconduct. The resolution
seeking impeachment could be signed by not less than one fourth of
the total number of members of the lower house and fourteen-
day notice thereof could be given before it was moved in the said
house and if the resolution was passed by majority of the total number
of the said house, the trial on the charges alleged in the resolution
could be held by the Senate presided over by the Chief Justice of the
Supreme Court in the case of the president, vice-president, governors
and ministers (both central and provincial) and by the vice-president in
all other cases. The person impeached was to vacate his office in case
he was found guilty by two-third of the total number of the members of
the Senate.

It was recommended by the Commission that the president should
have the power of a partial veto in respect of appropriation bills. He
would also be able to give assent to such items as would be passed
according 1o his demand or in substantial compliance with it. The legislature
could cut down appropriations and if' the reduction was not substantial or
the item reduced even substantially was a fresh item ic. introduced for
the first time in the budget, the president should abide by the decision of
the House of People, even if the Senate would think otherwise. In case
the reduction was substantial, and the president should make a declaration
to that effect giving the reason thereof, the matter should be considered
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by the House of People and the Senate and should the House of People
ultimately repeat their original decision, the president then should have
the choice of cither trying to carry on the administration by the parliament
or of continuing by ordinance the current year’s appropriations, in respect
of the item concerned, for the next financial year. If he should take the
latter step then he would have to-pass such an ordinance which would
have the force of an act of the legislature and would not require
ratification. However, the Commission did-not give this power of
ratification for an indefinite period. It stated categorically that such a
state of affairs would not be conducive to good government and a
repetition of the certification of the budget for the next financial year
should be avoided. It, therefore, suggested that the budget for the next
financial year should be put before the House of People six months
before the end of the year for which an ordinance had been passed so
that the attitude of the House might be known. Should the attitude of the
House remain the same and the appropriation Lill again cut down
stbstantially, the president either tries to manage the appropriatioi\ S0
sanctioned or declares not later than a month thereafter that it was
impossible to carry on the administration in which case there should be
a fresh election to the House of People, the president and vice-president.
If no such declaration was made within the time fixed, the president
would be bound by the appropriation bill as passed.™

The Commission recommended that the members of the president’s
cabinet should be given the right to attend the session of the legislature
in order that they might answer questions and if necessary, explain their
policy without having the right to vote. The Commission slated that this
system of asking questions in the legislature would safeguard individual
liberties and would be a great check on the arbitrary exercise of its
power by the executive.

Keeping in view the large scale illiteracy in Pakistan, the Commission
stated, “we would be taking a grave risk if , in the matter of the election
of the President, Vice- President, the House oFPeoplehnd the Provincial
Assemblies, we adopt universal franchise in our present state of
widespread illiteracy amongst the people, whose passion can easily be
inflamed”?? So, the Commission observed that the right to vote was not
an inherent one like the right to liberty but was an office or function,
conferred only on those who were able to discharge its obligation. It was
pointed out that in developed countries like England, the extension of
franchise went hand in hand with education, with the result that universal
franchise followed universal education.” It however. suzgcsted that the
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suffrage should be restricted to those citizens of Pakistan who had attained
a standard of literacy which would enable them to read and understand
what was published about the candidate, so that they might form their
own judgment as to their respective merits; or possessed sufficient property
or a stake in the country which would give rise to a keen desire in them
to acquaint themselves with the antecedents and the qualification of
various candidates, so that they might select the proper representatives.*
The Commission favoured direct elections for the president and members
of the central and fjrovincial legislatures. In respect of joint vs. separate
electorate, the Commission suggested the system of separate electorate
for the country.

Political parties were deemed necessary for the uplift of any
democratic system. Political organizations were far older than democracies
and existed in nearly all countries and under all forms of government
with some minor exception. Being an essential part of a democratic set
up, political parties play their pivotal role in different political societies.
The Commission, therefore, stated that endeavours would be made to
create conditions in which a party based on principles could emerge.

The report of Shahabuddin Commission was almost unanimously
accepted by all the members of the Commission with a minor exception
as Sardar Habibullah Khan® dissented on certain points. He was in
favour of a unitary form of government and indirect elections. He was
also against the idea of an upper house of parliament and proposed a
council of elders. Sardar sahib rejected the office of vice-president
recommended by the Commission and supported joint electorate in place
of separate electorate.”® However, on 6 May 1961 the report of the
Commission was formally presented to Ayub Khan by the Chairman of
the Commission in a well-publicized ceremony which was held in
Rawalpindi. During his speech at the presentation ceremony of the report,
Ayub Khan said:

Gentlemen: we have gathered together to receive from the Chairman
of the Constitution Commission Mr. Justice Shahabuddin, the report
which he and his colleagues have produced after hard labour
extending over a period of fourteen months. [ thank Mr. Justice
Shahabuddin for this and also through him his colleagues and the
staff. This report is in the nature of advice to me as to what shape
our constitution should take. [ have cvery intention of giving its
recommendations the greatest consideration they deserve and
I have no doubt also that it will help me in discharging the supreme
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obligation of giving my people a constitution that will bring solidarity,
peace and happiness to them.”’

On the one hand Ayub Khan was publicly declaring his gratitude
to Justice Shahabuddin and his team for such a tremendous job they
conducted while on the other hand he started his struggle to chip away
those recommendations which were harmful for his rule in the coming
days. The report of the Commission was exammed by his cabinet under
his leadership. Two committees, an Administrative Committee and a
Cabinet Sub-Committee were appointed to review the report. The
Administrative Committee chaired by the cabinet secretary N.A. Faruqi,
considered the report from administrative point of view and understandably
proposed no basic alterations. Whereas the majority members of the
Cabinet Sub-Committee subscribed to Ayub Khan’s views on constitutional
issues and in fact received specific guidelines from him. Manzur Qadir,®
who later on chaired the drafting committee, played the key role. It is
generally believed that the Cabinet Sub-Committee was appointed and a
report was obtained from it only in order to frustrate the report of the
Commission. In this manner Auyb Khan could change the original shape
of the Commission’s recommendations.

The constitutional proposals were finally discussed at the Governors’
Conference held in Rawalpindi from 24 to 31 October 1961. The
Governors’ Conference was attended by the provincial governors, central
ministers, and senior officers. It was decided that the President would
announce the outline ¢! the constitution soon after Governors’ Conference,
but it was announced in its entirety in March 1962. While the Governors’
Conference was under way, Ayub declared in his speech on the third
anniversary of ‘Revolution Day’ that the constitution would be cépable
of producing a strong, and stable government, with an ¢mphasis on a
strong cxecutive.” '

However, the Governors’ Conference had appointed a drafting
committee with Manzur Quadir and Law Secretary, Abdul Hamid, as
members. The committee was authorized to enlist, if necessary, the
services of experts on constitutional law. [t took about four months to
finally draft the constitution which was announced in a broadeast to the
nation by Ayub on 1 March 1962. In his speech Ayub referred to the
pledge given on 8 October 1958 to restore democracy in Pakistan and
claimed that the new constitution represented the fulfilment of the pledge.™
Anyhow, the constitution was enforced on June 8. 1962 when Martial
Law was lifted. '
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The 1962 Consititution Vs Report of the Constitutions Commission

After promulgating the 1962 Constitution, it became crystal clear that
there was a sharp divergence between the two documents i.e. the 1962
Constitution and Report of the Constitution Commission. The ruling junta
did not pay proper heed to the proposals drafted by Justice Shahabuddin
and his team. Ayub Khan incorporated his own will by any means in the
future constitution of the country. The following lines will draw a
comprehensive accourit of that sharp contradiction or divergence which
existed between the constitution of 1962 and the report of the Commission.

The Constitution Commission did not favour Basic Democrats as
an electoral college because it considered that they could be corrupted
easily.®' It was of the opinion that the President because of the extra-
ordinary position he occupied under the presidential system should
command the confid ence of the people and that such confidence would
be forthcoming only by a direct election.® While Ayub Khan favoured
indirect elections through Basic Democrats. His argument in this regard
was as under:

I could not see why Basic Democrats should not become an electoral
college, here we had eighty thousand members elected directly by
the people on the basis of adult franchise and, they, in fact formed
the “‘Grand Assembly of Pakistan’. Why should not they choose the
President and members of legislature?®

Hence, the 1962 Constitution incorporated the method of indircct
elections for the President and members of central as well as provincial
legislature through Basic Democrats and thus neglected the
recommendations of the Commission in this respect.

In view of the wide range of functions and responsibilities conferred
on the President, the Commission recommended the office of Vice-
President.* But Ayub Khan could not agrec to the Commission
recommendation for the creation of a post of Vice-President, to whom
the President should delegate some of his functions.’® Therefore, the
office of Vice-President did not find place in the Constitution of 1962.

Though the Commission recommended a presidential form of
government, it suggested cffective checks and balance which were not
incorporated in the new constitution.® The 1962 Constitution empowered
the President to make all key appointments. Ile could appoint the
Governors, central ministers, the Election Commissioner and the Auditor
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General of Pakistan.’” Whereas the Commission recommended the power
of approval to be provided to the Senate in the course of the above
appointments which were to be made by the President.’

The 1962 Constitution provided that the President could be removed
from his office on a charge of violating the constitution or for gross
misconduct. rfor that purpose a resolution was to be tabled by one-third
of the members of the National Assembly. If the resolution was passed
by the votes of not less than three quarters of the total members of the
Assembly, the President should forthwith cease o hold office and should
be disqualified from holding public office for a period of ten years. If the
resolution for removal of the President failed to obtain one-half of the
total numbers of the National Assembly, the movers of the resolution
would cease to be members of the National Assembly.”” Whereas the
Constitution Commission recommended that the resolution for impeachment
of the President should be signed by not less than one-fourth of the total
number of the House of People and would not be deemed as passed
unless two-third of the total number of the Senate voted in its favour.

According to the Constitution of 1962 the central legislature of
Pakistan was consisted of the president and one house. known as the
National Assembly.* It had 156 members which were to be elected on
the basis of parity of representation between East and West Pakistan.
Of these, three seats for each province were reserved for women.®! In
addition, women could contest from general seats if they wished. The
general members of the National Assembly were to be elected by the
elected members of Basic Democracies.”> Whereas the Commission
reccommended a bicameral legislature consisting of a lower house to be
known as the House of People and an upper house to be known as the
Senate. The House of People was to consist of 200 members, out of
which six seats were to be reserved for women, who could also contest
from general seats. The House of People was to be elected directly by
the people on the basis of parity of representation between Fast and
West Pakistan. While the Senate was to be consisted of forty-eight
seats, forty elected by an electoral college consisting of the House of
People and Provincial Assemblies on the basis of parity, i.e. 20 from
each province, from amongst meritorious personalities aged 50 years and
above, not being members of any of the said legislatures. The remaining
eight were to be nominated by the President. However, there was no
reservation of seats for women in the Senate.

The 1962 Constitution was a rigid one as it provided a rather stiff
process of amendment. According to Article 209, the Constitution could
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be amended only when the proposed amendment was passed by an
enhanced majority of at least two-third of the total number of the members
of National Assembly and assented by the President. Two facts made
it rigid. If the President refused to assent to an amendment passed by
the two-third majority of the National Assembly, it could again pass it,
but by three-fourth majority votes, even then it would not necessarily be
adopted. If he liked, the President might still withhold his assent and refer
the matter to the electoral college.® If the bill got support of majority
members of electoral ‘college, the President would be deemed to have
assented the bill on the day, the result was declared.

However, a bill to amend the Constitution that would have the
effect of altering the limits of a province could not be passed by the
National Assembly unless it had been approved by a resolution of the
Assembly of the province concerned by two-third of the total number of
members of the Provincial Assembly

Unlike the Constitution of 1962 the Commission recommended that
any amendment to the constitution would be subject to the assent of the
President in the same manner as any other pieces of legislation, with the
difference that the bill for amendment should be supported by a two-third
majority of the total number of both the Houses sitting together. If the
President withheld his assent and referred the bill back to the legislature,
the effect of his veto could be nullified by a three-fourths majority of the
two Houses sitting together.®

The Chicf Justice of the Supreme Court was to be appointed by the
President and the other judges by the President after consultation with
the Chief Justice.”® Whereas the Commission recommended differcnt
procedure from that of 1962 Constitution for the appointment of the
Chief Justice of the Supreme Com‘t It proposed that a recommendation

should be made by the ret a‘.x:r tef Justice to appoint the next senior

judge of the Court as the Chief Justice of the Supreme Court. In case

the President should ¢ crcise his d iscretion when the retiring Chiet Justice
d

& d the prcceduz'“ sug J h\ the La\\ Lf\mmlssmn
or a judgeship \ho Id cmanate from the Chief
Tvs‘?ce after consultatien with his enlle eagues and as a matter of convention.
the President should accept that recommendation

According to the 1962 Constitution a Supreme Judicial Council was
ro be constituted by the President, consisting of the Chief Justice, the two
senior judges of the Supreme Court and the Chief Justice of the two
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High Courts. The President, on the receipt of information indicating that
a judge of High Court or Supreme Court was no longer able to perform
the duties of his office on account of physical or mental illness or that
he had been guilty of gross misconduct, could direct the Council to
conduct an inquiry and if the information was found correct, he could
remove the judge.” Whereas the Commission proposed a method of
impeachment with regard to the removal Of the judges of the Supreme
Court which was as follows: ‘
The resolution for impeachment should be signed by not less than
one-fourth of the total number of the House of People and fourteen
days notice thereof should be given before it would be moved in the
said House and, if the resolution was passed by a majority of the
total number of the said House, the trail on the charges alleged in
the resolution should be held by the Senate presided over by the
Vice-President. The person impeached would have to vacate his
office, in case he was found guilty by two-third of the total number
of the members of the Senate.*

The 1962 Constitution did not contain any provision with regard to
fundamental rights. They were, however, embodied in the constitution as
“principle of law making” seeking to maintain and guarantee the
fundamental rights, but were not justiciable > These principles of law
making were no more than pious declarations, since there was no remedy
if a fundamental right was violated.> Whereas the Constitution
Commission recommended that fundamental rights contained in the 1956
Constitution should be incorporated in the new constitution but without
affecting the Land Reforms and the Frontier Crimes Regulation.®
According to the 1956 Constitution no law inconsistent with these rights
would be passed and any existing law inconsistent with them would be
declared void to the extent of repugnancy.®

The 1962 Constitution introduced indirect elections not only for the
President but also for the National as well as Provincial Assemblies.
Each province was to be divided into not less than forty thousand territorial
units to be known as electoral units.*® Any citizen who was at least
twenty-one years of age, of sound mind and a resident of an electoral
unit was entitled to be enrolled on the electoral roll for that electoral
unit.”” The person enrolled on the electoral roll for an electoral unit would
elect from amongst themselves a person of at least twenty-five years
age who would be an elector for that unit. The electors for all electoral
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units in both provinces would constitute the electoral college of Pakistan
and would be known as the members of the electoral college.

However, the Commission examined the problem with reference to
Basic Democracies and argued that in view of the wide responsibilities
conferred on the President under the proposed constitution, it was desirable
that he should be elected directly by the people. Similarly, rejecting Basic
Democracies as an electoral college, the Commission recommended that
the members of the legislattlres, both central and provincial, should also
be elected directly by the people It further suggested that the electoral
college for the Senate would be consisted of the House of People and
the Provincial Assemblies.®® Beside it, the Constitution provided the
principle of joint electorate for all elections.® While the Commission
recommended separate electorate to be the mode of determining
constituencies and elections.

Article 173 of the 1962 Constitution banned the formation of political
parties until the legislature passed law for their existence.? While the
Constitution Commission had already rejected in this regard the suggestion
of the official delegation to disallow political parties. The existence of
political parties was deemed as prerequisite of any kind of democracy.
So, well organized political parties were considered more essential by the
Commission for the smooth functioning of a democratic government.

Theugh the Constitution of 1962 was fundamentally different from
the recommendations of the Constitution Commission yet Ayub Khan
referred to the report as his working draft without pointing out the essential
differences. He thanked the members of the Commission especially its
Chairman, Shahabuddin for helping him to prepare the constitution. The
immediate effect of the President's observation was that the people
thought that the Constitution of 1962 was based on the Commission’s
report. When press representatives contacted Justice Shahabuddin, he
told them that there were fundamental differences between the
recommendations of the Commission and the new constitution. Howeyver,
his statement to the press was suppressed by the Information Department
under instructicns from Avub Khan and Manzur Qadir.s

Conclusion

To sum up, the study reveals that Ayub Khan established the
Constitution Commission to secure justification in favour of his decision
to abrogate the 1956 Constitution. [t seemys that |

he wished to get legal
and moral cover in favour of his unconstitutional

and illegal measures.
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He was also seeking to give sacred burial to the late Constitution under
the impression of the failure of parliamentary democratic experience in
Pakistan. The establishment and the recommendations of the Commission
served the purpose of Ayub Khan’s Government in two ways. On the
one hand it carried the oft-repeated assertions of Ayub Khan’s Government
that parliamentary democracy- was neither suitable nor workable in the
Pakistani context. On the other hand it established an impression that
Ayub Khan was eager to seek guidance in the process of evolution of
the new constitution based on the principles of presidential democracy
which was in fact a long cherished dream of Ayub Khan to arrogate all
the executive authority to his own person. So far as the recommendations
of the Commission were concerned, they were not binding on Ayub
Khan anyway as he was free to selectively choose some recommendations
and reject others as per his sweet choice and will. The exercise of the
establishment of the Constitution Commission and its recommendations
facilitated Ayub Khan in the process of scaffolding of the new constitution
which represented his political ideals in letter and spirit. Though Ayub
Khan didn’t incorporate all the recommendations of the Commission in
his final draft constitution yet he successfully established an impression
that 1962 Constitution was a brain child of the Constitution Commission.
Ayub Khan ignored the recommendations of the Commission and
incorporated his own will in the future constitution which ultimately led
to a general view that the 1962 constitution was one man show. It also
demonstrated how the ruling junta influenced the constitutional making
process by incorporaiing its own will in state’s fundamental law and
gibbeted the proposals of the Constitution Commission.
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